
to:Director, Internal Revenue Service Center 
Kansas City, MO 
Attn: Entity Control 

from:Technical Assistant 
Employee Benefits and Exempt Organizations 

ssbject: CC:EE:~ - TR-45-2031-91 
Railroad Retirement Tax Act Status 

Attached for your information and appropriate action is a 
copy of a letter from the Railroad Retirement Board concerning 
the status under the Railroad Retirement Act and the Railroad 
Unemployment Insurance Act of: 

  ------ ------------------- --
----- ------------ --- ----------- -------------
-- ------ ------------ --
----------- ---------------- ---------

We have reviewed the opinion of the Railroad Retirement 
Board and, based solely upon the information submitted, concur 
in the conclusion that   -------- ------------ ---------------- is an 
employer covered under ----- ----------- --------------- ----- -nd 
Railroad Unemployment Insurance Act effective   --------- --- ------- 
It should file a Form CT-1 for   ----- and subseq------ -------- -----
Forms 941-E for the appropriate ------ds. 

Attachment: 
Copy of letter from Railroad Retirement Board 

CC: Mr. Gary Kuper 08906 
Internal Revenue Service 
200 South Hanley 
Clayton, MO 63105 

  
  

  

  

  

  
  



UNITED STATES OF AMERICA 

RAILROAD RETIREMENT Boa- 
844 RUSH STREET 

CHICAGO. ILLINOIS 60611 

,Assistant Chief Counsel 
Employee Benefits and Exempt 

Organizations 
Internal Revenue Service 
1111 Constitution Avenue, NW. 
Washington, D.C. 20224 

Attention: CC:IND:1:3 

IiOV 04 1991 

Dear Ladies and Gentlemen: 

In accordance with the coordination procedure established between the Internal Revenue Service 
and this Board, I am enclosing for your information a copy of an opinion in which I have 

.- expressed my determination as to the status under the Railroad Retirement and Railroad 
Unemployment Insurance Acts of the following: 

  ------------------------------------
----- --------------- ------------------------

-- ------------------
----------- ---------------- ---------

Steven A. Bartholow 
Deputy General Counsel 

Enclosure 

- COVMEMO.COV 
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WRY a-llsl W4a) 
RAILROAD RETIREMENT BOARD 

MEMORANDUM   ,   -------
OCT 3 0 1991 

TO: Director of Research and Employment Accounts 

FROM: Deputy General Counsel 

SUBJECT:   -------- ------------ ----------------
------------- ---------

Thi  ------------------- ------ ------ ---- ---inion as to the employer status 
of --------- ------------ ---------------- (hereafter   ----) under the 
Rai------- --------------- ----- ----------- Unemployme--- -cta (hereafter the 
Acts). 

In response to a subpoena issu  -- --- ----- ----------ry to the Board, 
  ---- submitted a letter dated ----------- ----- ------- with attachments, 
-----h provide the basic facts -------- ----- ----- --rth in this 
memorandum. The facts as set forth in that  -tter were 
supplemented by an additional letter from ----- dated   ---- -----
  ----, in response to correspondence from t---- office -----------
-------onal information. 

  ---- is wholly owned by   --------- ---------------- a partnership 
-----prised of   --- ------------ --- ------ ---
  --------- ------------- -------------- ------------

----- ---------------- ----------
-- ------------- -- --------- ---

----------- -------- at its incept---- ope------- approximately  ---- miles 
of track  -- -he state of Washington. See ICC Finance Do------ No. 
  ------- --------- has been held to be an employer under the Acts (BA 
----- -------- -----e   ---------- ----- ------- See Legal Opinion   ------------- 
  -------- has s  --- percent interest in the partnership which owns   ----, 
----- ----- ---------- has a   -- ercent interest  - the 
----- ---------- --- the sol-- s areholder of ---------. K He P 

artnership. 
s the president 

----- -- -------or of   -------- and   ----.   ---- ---------- ---------- is the 
secretary/treasurer ---- a d-----or --- ------- ------------- Each company 
has a two-member board of directors. 

According to   ----'s letter dated   ---------- ----- ------- "  ---- was 
founded in -------- Its principal ------ --- ------------ a--- rail car 
repair, loc--------e repair, maintenance of way services, railroad 
construction (primarily highway grade crossings) and tourism 
(primarily operation of a dinner train). 
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'Director of Research and Employment Account8 

Since it8 inception,   ---- ha8 actively Bolicited bueinese fron 
common carrier riiilroade, private carrier railroads, governmental 
  -------- ----- --------- ------------
-------------- ------------ ------------

It8 largest cuetomer i8 the 

Although   -------- ie a partner in t  -- ---rtnership that own8   ----, the 
company w---- ---t eetablished by -------C in qrd  - -- move an* 
rail-related functionr:'away fro--- -----titi  -------C employees t6   ----;Tr 
From the time it was f&nded in -------- --------------- contracted &t 

' maintenance of way function8 (including -----al work); and all a+ 5 
locomotive and rail  ---- repair   ------ T  -- --------------------t   ------ed 
these services to -------- prior   - ---------- ----------- ---------- ---------V, 
  -------- ----- -------------- ----- ---d -------- ------ --------------- --- we--- --
--------- --- ------------- --- --------- o-- ---- ------ --------------------,:~> .j 

~&-?- 
t; ,_; .I' . . 

  ----- ----intain8 and operate8 a  --l car repair chop located in 
---------- Waehin ton. 
this facility 7 

All of -----'e operatiooa are coqducted out of 
with the exce------- of maintenance of way and 

construction service8 which, by their oature, murt be piovldeh on 
  --- property of the cuetomer), Th  ---op facility ie om'e~bg 
---------, an  --- occupied and ,used by ------ uodCr an arrangement 
--------by ------ provide8   --- -nspection --rvices aod derailment 
clean-up ----vices to -------C in exchange for the tight to,occupy and 
use the shop. -$$p 

  ---- had   -- employees a8 of   ----- ----- --------   ---- employzes perform 
------ on pro erties owned by- --------------------- -----oada and private 
carrier rai road8   -----di  -- -------------   ----- ----ke  - ------e P 
  ------------- ---------- -------C, -------- ------------- ----- ---------- ----- ---------
------ ---------- ------------ a--- -------------- ----er---
--------------- ---- ------- --- ---- ------ employee8 

--- --ai------------- -f way 
work on the properties of 

a common carrier or priv---- -----er; in signal maintenance 
operations, a8 many a8 ------ ------ employee8 work on the properties 
of a common carrier or --------- -arrier; in locomotive maintenance 
operetions, a8 many 88   -- ----- employee8 work on the propertiee 
of a common carrier or --------- carrier  ---  --- providing 
admini8tr8tive 8erViCe8, a8 many a8 ------- ------ employee8 work on 
the properties of a common carrier o-- ------t-- carrier. 

_-- 
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Director of Research and Employment Accounts 

  ----'s revenues for   ------------- were as follovs: 

Revenues: 

Mechanical Repair Dept: 

  -------------

  ------------ ------------
-------- -------------
-------------
  ---- --------   ---
--------- -Lomot----

----al 

Tourism: 
.,,i: z$ 

Railroad Conrt. Dept.: 

Maintenance   -------- 
Construction -----me 

$   ----------
J?j. .I 

Other Income: .y. . . 
  -------- Services 
---------t 
Misc. 

Total Income: $  -------------

  -------- $  ------------ (  %) 
-------- $-------------- (, %) 

Section l(a)(l) of the Railroad Retirement Act (45 U.S.C. 
5 231 (a)(l)) provides in pertinent part as follows: 

"The term "employer" shall include-- 

(i) any express 
carrier by railroad, 
Come rce AC t ; 

company, sleeping-car company, and 
subject to part I of the Interstate 

(ii) any company which is directly or indirectly 
owned or controlled by, or under common control with, 
one or more employers as defined in paragraph (i) of 
this subdivision, and which operates any equi ment or 
facility or performs any service (except true E ing 
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Director of Research and Employment Accouate 

service, casual service, and the casual operatioo of 
equipment or'facilities) in connection with the 
transportation of passengers or property by railroad 
* * **'I 

A similar provision is cootaioed in section l(a) of the Railroad 
Uoemp1oymeot,~~suraoce, Act (45 JI:,S.C: 8 351(a)). ~@ki>. 
The Board haa bjr'regu&o&et forth guidance with reaps&t to 
the meaning of the terms "cootrol" and "commoo cootrol.~' Those 
regulations provide as follows: 

"0 202.4 Cootrol. V 

A company or person is cont'rolled by one or more 
carriers, whenever there exists io one or more such 
carrier8 the right or power by any mea&, method or 
circumstance, irrespective of%tock ownership to direct, 
either directly or indirectly, the policies and business 
of suc,h a company or persoo and in aoy case io which a 
carrier ir in fact exercising direction of the policies 
and busizss, of such a company or peraoo. 

5 202.5 dompaoy or person uoder common control. 

A compaoy or persoo is uoder commoo cootrol with a 
carrier, whenever the control (as the term is used in 
5 202.4) of such company or person is in the same 
person, persons, or company as that by which such 
carrier is controlled." 

The power of control 
spectacular manner 

"oeed not be exercised in some affirmative, 
in order to amount to actuality of control". 

Universal Carloading h Distributing Co. v. Railroad Retirement 
Board 1/2r . ZdZ;L ,LbU'L Cl . . r. . 

  - ----------- ------- ------   ---- is not a carrier by railroad. However, 
----- ------------ --- ---------- i  --e president and a director of both a 
----- --------- ------------ ---d ------. He also has controlling stock 
ownership i  ----- rail c------r. Moreover, the other principal 
officer of ----- is also an officer and director o  --at rail 
carrier. B------ on t  ----- facts, I conclude that ----- is under 
common control with -------C, an affiliated rail carr----- See Utah 

CXEl9TZ). 
Co er Co. v. Railroa-- --etirement Board, 129 F. 2d 358,%3 mh 
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Director of Research and Employment Accounta 

Nevertheless, this is only the first part of the test set forth 
in section l(a) (1) (ii). Since it ia not itself be a carrier by 
rail, in order to be found to be an employer under the Acts   ---- 
must, in addition to being under common control vith one or ------ 
railroad employers, be performing “cervices in connection with 
the transportation of passengers or property by railroad.” 

The aueetioo of what comhititer “kervicee -in connectida with the 
tran&ortetion of paae&&e & property by railkoad” hae’ been 
considered on several occasiona. In Adama v. Railroad Reeirement 
Board, 214 C. 2d 534, 542 (9th Cir. lVm_, the Co rt held 
tbarovieion of “aCcountinn aervicea. the servi$ of a 

that 

purchaain department * * 3 correepoudence and eten 
service8 i * * bridge’and building services 
and repaira for ita automotive equipment ani ita gene 
stock” by a carrier’s affiliate were sekicee in corm 
rail traneportation go as to.reader the affiliate an employer 
under the Acts. In Southern Development Co. v. Railroad 
Retirement Board, 243 F. 2d 351 (8th Ci r. 1957), the Court held 
that a railroad affiliate which owned and operated an office 
building “almost exclusively for uae by ‘a railroad company for 
ticket selling and general offices could reaeooably be considered 
[to be performi 

2 
1 a service connected with and 

rail tranaportat on” 
supportive of 

and vaa an employer under tho:Ucta. 243 P. 
2d at 355. In Railroad Concrete Crosatie Co v. F&ilroad 
Retirement DoarE, 7UY F. 2KI404 (11th Ci r. %3), the Court held 
fhton of croaaties by a manufacturer to ita railroad a 
carrier affiliate was ” supportive of trane ortation 

P 
and essential 

to ite proper functioning. 709 F. 2d at 
Development Co. 

410, quoting Southern 
Consequently, the manufacturer of crosstiee van 

an employer under the Acts. 

In Itel Co v. United States Railroad Retirement Board, 710 P. 
2d 12’43J-% (7th Cir. 1983) , the court held that the Ieasing of 
rail car8 ie not a service in connection with the transportation 
of passen era or freight by rail. 

7 
The Seventh Circuit read 

section 1 a)(l)(ii) of the Act as appl 
the Interstate Commerce Act or where K 

ing to services covered by 
t e related entity exists to 

serve the rail carrier affiliates and where its primary purpose 
is to remove employees from coverage under the Railroad 
Retirement Act. 

In a later decision, Standard Office Building Corporation v. 
u.s 819 F. 2d 1371 (7th Ci 1YI)I) , the Seventh CL It 
EE&hat critical of its reaiing of section l(a)(l) (5:: inwtte 
Itel decision. The Seventh Circuit stated that: 
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Director of Research and Employment Accounts 

“Our attempt to yoke together the Interstate 
Commerce Act “and the railroad retirement acts 
;Fhzg;ked, however, the asymmetry of the regulatory 

Suppose a railroad a uo off all its brakemen 
into a iubaidiary. Although t L function performed by 
the brakemen would not be directly subject to the 
Commisaioa’a price and service regulation, becaure it 
wouldn't be a carrier rervice--that~ip, a service rold 
to ahippera or passe0 erp--there would be indirect 
%ijulatioo, becausq.,t &ICC can alwdys disallow ' 
improvidently iocurrkd co&e of service. 

***** 

“Thus there wae no need to i~nterpret the words 
wt&rm~ ‘all servicer in connection with’ rail 
trade ortation in the Interstate Commerce Act (49 U.S.C. 
? 1(3!(a) repealed in 1980)*:,to reach services not - 
directly ie ulated by the ICC: those cervices were 
subject to !ndi*&ot regulation. Bvt if a railroad could 
avoid railroad rktirement tax try a 

rl 
inning off ita 

brakemen into a subsidiary which t en sold their 
services back to the railroad and not to the shipping 
public, so tbt these service8 were not regulated by the 
ICC in the sense used in ITEL, this vould be a massive 
evasion of the railroad retirement acts, for there ie no 
indirect regulation of retirement. That ie why the 
court in ITRL added the second step of its analysis: 
even if the service performed by the affiliate is not a 
(directly) regulated service, it is subject to those 
acts if the intent is to undermine them. Really the 
whole weight of the analysis falls on the second step, 
which by making intent the central issue injects an 
undesirable element of uncertaiotv into the 
administration of the railroad reiirement acts.” 819 F. 
2d at 1378. 

In refusing to accept the ar ument 
Corporation that section l(a 7 

of Standard Office Building 
(l)(ii) of the Act applies only to 

“the ‘direct’ performance of railroad service by operating 
employees,” the Seventh Circuit stated that: 

“The distinction is unrelated to the purpose of the 
statute because the words ‘performs any service . . . in 
connection with [rail] transportation’ were intended to 
exclude services unrelated to rail traos ortattoo, such 
as operating an amusement park open to t e public on i 
land owned by the railroad, rather than to make a 
hair-splitting distinction between workers who ‘really’ 
run the railroad and those who back up the former 
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Director of Research and Employment Accounts 

group. The Act covers ‘substantially all those 
organizations which are intimately related to the 
transportation of passengers or 
the UnLted States. 

roperty by railroad in 

Sess. 4 (1937). 
S.Rep. No. i 18, 75th Gong., 1st 

This would describe a wholly owned 
subsidiary to which a railroad spun off its entire 
nonoperating staff.” d., at 1376. 

The court in Strodard Office Bu&ding concluded that the beat 
approach to reeolvi 
by an affiliated eot “5t tzz 

tioos as to whether a service performed 
a service in connection with rail 

transportation “is one that will minimfee corporate, 
reor animation deaigoed to avoid railroad retfreme&tax 
liab lity and will protect reasonable expectatiooe.?: ,Id., at (f 
1379.'?Io making its determination, the Seventh Circuiflooked to 
the hi+$ory of the entity (which was formed 35 year8 before 
enactment of the Railroad Retirement Tax Act), the eituatioo and 
e 
la To 

ectations of tb -employeer (they were not membera of. railway 
r orgaoizatioor), and Ma degree to whfch the affiliate 

servicer the rail carrier affilL.tte(s). d., at 1379-1380. 
', 

After holding that Standard Office Building waa not a covered 
employer, the court specifically declined to expresa an opinion 
as to whether its holdio 
company not been formed s 

would have been different had the 
5 years prior to enactment of the 

Railroad Retirement Tax Act or if the erceota e of the rail 
affiliate’s occupancy in the building een big iii L r than the 42-57 
percent range in the years in question. Id., at 1380. 

According to the letter dated   ---------- ----- -------   ---- is providing 
“railroad related services” 
12). 

(s---- ------------- --- -ue------ number 
  ---- performs many services traditionally performed by 

railroad-- to facilitate the transportation of passengera or 
freight by rail. These services, such as maintenance of way 
operations and car repair operations, are “intimately related to 
the transportation of passen ers 
Uni.ted States” (S. Re 

or property by railroad in the 

and are services whit 
18, 75th Cong., 1st. Sesa. 4 (1937)) 

but have chosen to have 
t  -- -ailroads could perform for themselves 

also service6 ” 
------ perform on their behalf. They are 

supportive --- transportation and essential to its 
proper functioning: Crosstie, supra at 1401. Moreover   -----
provides “perso  -----ecretarial services and most financi---
services” for -------C. Over   --% of   ----’s revenue is derived from 
its a.ffiliated ----- carrier, ----------- Most of the remainder is 
derived from other railroad c--------. 

    
    

  

  
  

  

    
  

  

  



-8- 

Director of Research and Employment Accounts 

According to   ----'s let  --- of   ---- ----- --------   ------- of   ----'s staff 
  ---- during ------- and ------- was- -------- --- ------rm----- serv---- for 
-------C. 

Based on the above discussion of the facts and precedent case 
  ---- I conclude that the services bein fi performed by   ---- for 
-------C, its rail carrier affiliate, are services in co------tion 
------ the transporation of passengers or prope  - by railroad," 
and since the services in question gene  --- ---% o    ----'s total 
revenues on an annual basis and occupy ----------- of --------- staff 
time, those services are not casual ser------ Cas---- service is 
defined by Board regulation (20 CFR 202.6) as service which is 
"so irregular or infrequent as to afford no substantial basis for 
an inference that such service * * * will be repeated, or 
whenever such service   - * is insubstantial." Given the 
relationship between ------, its officers and d  ---tors, and   -------- 
and  --- large portion --- its total revenue (---%) which is --------d 
by ------ from the railroad industry, this servic-- in connection 
with- --t1 transportation cannot be considered to be casual under 
the Board's regulations. 

On the basis of the above, it is m  ---inion that   ---- is an 
employer covered under the Acts. ----- has been an- ----ployer under 
the Ra  ------ --------------- and Railroad- Unemployment Insurance Acts 
since ----------- --- --------

An appropriate G-215 giving effect to this determination is 
attached. 

Steven A. Bartholow 

        
        

  

  

    

    
    

      
  

  

  
  

    


